
STATE 0F NEI{7 YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Coleco Industr ies. Inc.

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law
for  the  Years  1971 -  7974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 31st day of July,  1981, he served the within not ice of Decision by
cer t i f ied  mai l  upon Co leco  Indus t r ies ,  fnc . ,  the  pe t i t ioner  in  the  w i th in
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Co leco  Indus t r ies ,  Inc .
945 Asylurn Ave.
Har t fo rd ,  CT 06105

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service wlthin the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
3 1 s t  d a y  o f  J u l y ,  1 9 8 1 .

)u*-' .V {J'tt'//tt'"(

that the said addressee is the pet i t . ioner
forth on said wrapper is-the last known address
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o f

Co leco  Indus t r i es .

Pet i t ion

Inc .
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law
for  the  Years  1971 -  1974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 31st day of July,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph M. Persinger the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph M.  Pers inger
Milbank, Tweed, Hadley & McCloy
1 Chase Manhattan Plz.
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(posL off ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ione

the representative
said wrapper is the

Sworn to
31s t  day

before me this
o f  J u l y ,  1 9 8 1 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju Iy  31 ,  1981

Coleco Indust.r ies ,  Inc.
945 Asylum Ave.
Har t fo rd ,  CT 06105

Gentlemen:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have nor^' exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept,  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph M. Persinger
Milbank, Tweed, Hadley & McCloy
1 Chase Manhattan Plz.
New York, NY 10005
Taxing Bureaut s Representat ive



STATE OF NEI,V YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

cotEco TNDUSTRIES, INC.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the
Tax Law for the Years 1971 through 1974.

DECISION

is ent i t led to a default  judgment in iLs favor for

the Audit  Divis ion's fai lure Lo answer the separate

Pet i t ioner ,  Co leco  Indus t r ies ,  Inc . ,  945 Asy lun  Avenue,  Har t fo rd ,  Connect icu t

06105, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

franchise tax on business corporat ions under Art ic le 9-A of the Tax Law for

the years 1971 through 1974 (Fi le Nos. 22909 and 28528).

A formal hearing was held before Doris Steinhardt,  Hearing 0ff icer,  at

the off ices of the St.ate Tax Commission, Two World Trade Center,  New York, New

York ,  on  OcLober  9 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  Mi lbank ,  Tweed,

Had ley  & McCloy ,  Esqs .  (Joseph M.  Pers inger ,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Bsq.  ( I rv ing  Atk ins ,  Esq. . ,  o f  counse l ) .

ISSUES

I .  Whether pet i t ioner

the year 1974, by reason of

pe t i t ion  fo r  sa id  year .

I I .  Whether pet i t ioner

North Corporat ion should be

for  the  years  1973 and 7974.

CoIeco Indus t r ies ,

permit ted to f i le

Inc .  and i t s  subs id ia ry  Co1eco

combined franchise tax returns

1.  As  a  resu l t  o f  f ie ld

pet i t ioner,  Co1eco Industr ies

FINDINGS OF FACT

audits conducted,

,  I n c .  ( " C o l e c o " ) ,

t"he Audit  Divis ion issued to

four not ices of def ic iencv
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assert ing franchise taxes due under Art ic le 9-A of the Tax law, scheduled as

f o l l o w s :

DATE OF ISSUANCE YEAR DEFICIENCY INTEREST TOTAI

7 / 2 5 / 7 5  7 9 7 1  $  4 , 4 4 3 . 0 0  $  1 , 1 5 5 . 1 8  $  5 , 5 9 8 . 1 8
7  / 2 5 / 7 5  ] - 9 7 2  4 , 1 2 6 . 0 0  1 , 0 3 1 . 5 0  5 , 1 5 7 . 5 0
7  / 2 5 / 7 5  7 9 7 3  6 7  , 8 7 6 . 0 0  1 1 , 8 7 8 . 3 0  7 9 , 7 5 4 . 3 0

7 0 / 3 0 / 7 9  1 9 7 4  5 4 , 9 6 9 . 0 0  2 7 , 6 0 7  . 0 A  7 6 , 5 7 6 . 0 0
$ 1 3 1 , 4 1 4 . 0 0  $ 3 5 , 6 7 1 . 9 8  $ 1 6 7 , 0 8 5 . 9 8

The def ic iencies for 1971 and 1972 were asserted by reason of adjustments made

to interest expense attr ibutable t .o subsidiary capital ,  the business al locat ion

percentage and the investment.  tax credit ;  the def ic iency for 1973 was based

upon the aforementioned adjustments as wel l  as the Audit  Divis ion's refusal to

aI low pet i t ioner to f i le a combined return with i ts subsidiary Coleco North

Corporat ionl  the def ic iency for 1974 concerned only the disal lowance of a

combined reLurn. At the formal hearing, pet i t ioner,  by i ts at torney, conceded

the adjustments to interest expense atLr ibutable to subsidiary capital ,  the

business al locat ion percentage and the investment tax credit .

2 .  Co leco  f i led  a  pe t i t . ion  fo r  redeterminat ion  o f  the  asser ted  de f ic ien-

cies for the years 1971 through 1973, which pet i t ion was deemed perfected by

the State Tax Commission on Apri l  3,  1979. The Audit  Divi-s ion served an

answer thereto on or about June 6, 1979. On or about January 28, 1980, Coleco

f i led a pet i t ion for redeterminat ion of the def ic iency asserLed for 7974. The

Audit  Divis ion served no answer thereto. Both pet i t ions were consol idated

into the single within proceeding.

3. Coleco, a Connect icut corporat ion which began business in New York on

January 2, 1962, is engaged in the nanufacture and sale of recreat ional

products: swimming pools,  decks and f i l t rat ion equipment;  toys, including
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toboggans, pool tables, dol l  carr iages, pinbal l  machines and knock-hockey

games;  and a f te r  197I ,  snowmobi les .

4. 0n December 31 ,  7969, Co1eco incorporated Coleco North Corporat ion

("Co1eco North") under the laws of Connect icut;  at  al l  t imes since said date,

Coleco North has been a whol ly-owned subsidiary of Coleco.

5. During 1970 and 197I,  Coleco North operated as a Western Hemisphere

Trading Corporat ionl  i t  purchased swimming pools and related products from

Coleco at pr ices establ ished by Coleco management,  and sold the products to

Coleco Canada, a Canadian subsidiary of Coleco, again at pr ices determined by

Coleco.  Co leco  Nor th  d id  no t  per fo rm any  f in ish ing  o f  these produc ts .  A l l

pr ices for the products, those paid to Coleco by Coleco North and those paid

to Coleco North by Coleco Canada, vrere simply recorded on Colecors intercompany

books  and records .  Co leco  Nor th  made no  sa les  to  any  th i rd  par t ies  ( i .e . ,

non-Co leco  subs id ia r i es ) .

6.  Coleco North had no separate of f icers,  employees nor

assets .  I t s  o f f i cers  and d i rec to rs  were  those o f  the  parent

business funct ions were performed by Coleco employees and an

charge made fo r  such serv ices .  And,  Co1eco prov ided Co leco

assets ,  insurance,  and f inanc ia l  and account ing  serv ices .

operating

corpora t ion .  I t s

intercompany

North with operat ing

7.  Dur ing  7972,  Co leco  es tab l i shed a  domest ic  in te rna t iona l  sa les

corporat ion under the name Coleco South. AII  t ransact ions formerly conducted

through CoIeco North were thereafter conducted through Coleco South. During

1972 CoLeco North made no sales.

8. In I972, Coleco purchased Alouette Snowmobi les ("Alouette") f rom

Bangor Punta Company and establ ished i t  as a whol ly-owned subsidiary of Coleco

Canada. Alouette manufactured snownobi les for distr ibut ion in Canada and
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through Coleco, in the Unit .ed States. Coleco sold the snowrnobi les to var ious

U.S.  d is t r ibu tors  unre la ted  to  the  Co leco  fami ly ;  Co leco  i t se l f  d id  no t  se l l

any sno\{nobi les at retai l .  Various New York locat ions were used by Coleco for

storage and distr ibut ion of snowmobi les and snowmobi le parts.  Coleco employees

transacted the snowmobi le business at these si tes. In 1972, Coleco reported a

sl ight loss on i ts snowmobi le operat ions.

9. 0n January 1, 1973, Coleco transferred the domest ic snownobi le

distr ibut ion business to Co1eco North. Col-eco was seeking to expand the

snowmobi le business to New Hampshire, Michigan and Minnesota and did not wish

to subjecL i tsel f  to taxat ion in those states. A further reason for the

transfer of the snowurobi le operat ion Lo Coleco North was to secure more

accurate information about the snowmobi le distr ibut ion business as a separate

ent i ty.  The transfer was accomplished pr imari ly by book entr ies.

10. During 1973 and 7974, Coleco North conducted no business other than

snowmobi le distr ibut ion. I t  purchased snowmobi les from Alouette and sold them

to the same distr ibutors to whom snownobi les had been sold the previous year,

plus some new customers in New Hampshire, Michigan and MinnesoLa. Prices paid

by Coleco North to Alouette were set by Coleco management at a f igure lower

than pr ices charged Canadian distr ibutors by Alouette. During 1,973 and 1974

the snowmobi le distr ibut ion business r ,ras conducted in essent ial ly t"he same

manner as i t  had been in L972, except that i t  was conducted in the name Coleco

North. Coleco provided to Coleco North legal,  account ing and f inancial

planning services and insurance, for which appropriate i -ntercompany charges

were made. Business funct ions were performed by Coleco North employees who

were remuneraLed bv Coleco.
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11 .  By  le t te r  da ted  June 2 ,1977,  the  Sta te  Tax  Commiss ion  gran ted  Co leco

tentat ive permission to f i le i ts f ranchise tax report  on a combined basis with

Coleco North, commencing with the calendar year 1970. The Commission gave

f inal  approval af ter examining the report  for that year.

12 .  By  le t te r  da ted  August  31 ,  1973,  the  Commiss ion  adv ised Co leco  tha t ,

"Since Coleco North Corp. is now inact ive, the combined report  should be

discont inued comnencing with the calendar year 1973." On December 27, L974,

the Audit  Divis ion advised Coleco of certain adjustments made in i ts f ranchise

tax returns for 1971 through 1973, including disal lowance of the inclusion of

Coleco North in the combined report  for 1973. Coleco disagreed with these

adjustments.

13 .  On Ju ly  25 ,  7975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  no t ices  o f

de f ic iency ,  asser t ing  add i t iona l  f ranch ise  taxes  due fo r  1971 th rough L973.

In determining the def ic iency for 1973, the Divis ion overruled Coleco's

protest and determined that Coleco North would not be al lowed to be included

in a combined report  with Co1eco for that year.

14 .  By  le t te r  da ted  September  11 ,  1975,  Co leco  requested  permiss ion  to

include Coleco North in i ts combined reporL for 7974. A copy of this let ter

was a lso  a t tached to  Co leco 's  1974 f ranch ise  tax  re tu rn .  Bv  le t te r  da ted

November 3, 1975, the Audit  Divis ion advised Coleco that,  "No considerat ion

can be given for 1974 as your request was noL t imely f i led."

15. Coleco's combined franchise tax reports for L973 and 1,974 ref lect

that Coleco North incurred losses in those years of $1 ,237,632.00 and

$ 1 , 2 7 5 , 8 8 7 .  0 0 ,  r e s p e c t i v e l y .
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CONCTUSIONS OF TAW

A. That the Ru1es of Pract ice and Procedure before the State Tax Comnission

prov ide ,  in  per t inent  par t :

I ' ldhere Lhe law Bureau fai ls to answer within the prescr ibed t ime,
pet i t ioner may make a motion to the Commission on not ice to the Law
Bureau, for a determinat ion on default .  Commission shal l  ei ther
grant that motion and issue a default  decision or shal l  determine
such other appropriate rel ief  that i t  deems is warranted." 20
N Y C R R  6 0 t . 6 ( a )  ( a ) .

B. That pet i t ionerrs moti-on for a default  decision, determining that

there exists no def ic iency in i ts f ranchise taxes for I974, is hereby denied.

The Aud i t  D iv is ion 's  fa i lu re  to  serve  an  ansvJer  to  pe t i t ioner 's  separa te

pet i t ion for that year did noL so prejudice pet i t ioner as to warrant such

re l ie f .  The D iv is ion ts  answer  to  Co lecors  pe t i t ion  fo r  1971 th rough 1973

addressed the  pr inc ipa l  i ssue ra ised by  Co leco  in  i t . s  pe t i t ion  fo r  1974,  i .€ . ,

whether pet i t ioner and i ts subsidiary Coleco North should be permit ted to f i le

franchise tax reports on a conbined basis.

C. That.  subdivis ion 4 of sect ion 211 of the Tax Law authorizes the State

Tax Commission, in i ts discret ion, to require or permit  a parent corporat ion

and i ts whol ly-owned subsidiary to make a report  on a combined basis.  However,

no combined reporL covering a foreign corporat ion not doing business in New

York may be required, unless the Commission deems such a report  necessary

because of intercompany transact ions or some agreement,  understanding, arrangement

or transact ion which distorts income or capital ,  in order to properly ref lect

t a x  l i a b i l i t i e s .

D. That dur ing the periods at issue, the Tax Commission provided, by

regulation, that in determining whether the tax would be computed on a combined

bas is ,  i t  wou ld  cons ider  var ious  fac t .o rs ,  inc lud ing  the  fo l low ing :
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(1) Whether the corporat ions were engaged in the same or related
l ines  o f  bus iness  I

(2) Whether any of the corporat ions were in substance merely
departments of a unitary business conducted by the ent ire

.  Sroup;

(3) l , lhether the products of any of the corporat ions were sold to
or used by any of the other corporat ions I

(4) Whether any of the corporat ions performed services for,  or
loaned money to, or otherwise f inanced or assisted in the
operat ions of any of the other corporat ions I

(5) Whether there were other substant ial  intercompany transact ions
among the const i tuent corporaLions.
Former  20  NYCRR 5.28(b) .

The essent ial  elements of these factors have been carr ied over into the

current regulat ions which were effect ive for taxable years beginning on or

after January 1, 1976, and which provide in pert . inent part :

" In deciding whether to permit  or require combined reports the
fol lowing two (2) broad factors must be met:

(1) the corporat ions are in substance parts of a unitary business
conducted by the ent ire group of corporat ions, and

(2) there are substant ial  intercorporate transact ions among the
corpora t ions . "  20  NYCRR 6-2 ,3(a)

The mandatory language of the current regulations takes cognizance of

those elements which the Tax Commission has consistent. ly deemed to be the key

factors in determining whether combinat ion should be permit ted or required,

i .e. ,  the unitary nature of the business conducted by the corporat ions, and

whether there were substant ial  intercorporate transact ions among the corporat ions.

Mat te r  o f  Anne l  Ho ld ing  Corp .  e !  a l . ,  S ta te  Tax  Commiss ion ,  August  2 ,  1973,

de terminat ion  conf i rmed,  Anne l  Ho ld ing  Corp .  v .  Procacc ino ,  77  Misc .  2d  886

(Sup.  Ct .  A lbany  Co.  1974) ;  Mat te r  o f  N .  K .  Wins ton  Corp .  e t  a l . ,  S ta te  Tax

Commiss ion ,  August  21 ,  I974;  Mat te r  o f  A lpha Computer  Serv ice  Corpora t ion  e t  a l . ,

State Tax Comnission, September 28, 1979; Matter of  Montauk fmprovement,  Inc. and
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Mont.auk Country Club, Inc.,  State Tax Commission, September 28, 7979. These

factors must be given part icular emphasis,  al though at l  f ive factors of former

20 NYCRR 5.28(b)  must  be  cons idered.

E. That the facts as reci ted supra reveal that dur ing 1973 and 1974

pet i t . ioner provided to i ts subsidiary Coleco North legaI services, account i-ng

and f inancial  planning services, and insurance; Coleco management f ixed the

prices at which Coleco North purchased snownobi les from Alouette; Coleco North

enployees were compensated by Colecol Coleco North's off icers were those of the

parent;  and parent and subsidiary were engaged in related l ines of business --

recrea t iona l  p roduc ts .

The third factor enBmerated in the regulat ion was total ly absent.  The

administrat ive services and f inancial  assistance rendered by the parenL corporat ion

were relevant to the fourth factor l  no "other substant ial  intercorporate

transacLions" were shown. Pet i t ioner has fai led to sat isfv two of the f ive

c r i t e r i a .

F .  That  fo r  1973 and 1974 pe t i t ioner  may no t  f i l e  on  a  combined bas is

w i th  Co leco  Nor th .

G. That the pet i t ions of Coleco

the not ices of def ic iency issued for

in  fu l l .

DATBD: Albany, New York

JUL 3 t i:ruJ

fndustr ies, fnc. are hereby denied and

the years 1971 through 1974 are sustained

COMMISSION


